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IMPORTANT

* Theclerk of superior court in al 100 counties serves as the judge of
probate and cannot practice law or give legal advice. Therefore, you
should not ask the clerk or the clerk’s staff to prepare your accounts or to
advise you on the completion of forms or any legal issue.

*  For any necessary assistance, you should consult an attorney, especially
regarding disbursement of any funds and federal and state taxes payable by
the estate.

e You must keep accurate records and file accurate accounts.

«  Court costs and fees must be paid to the clerk of superior court. You will

be informed about the amounts by the clerk’s office.
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REGULAR ADMINISTRATION OF AN ESTATE

1. Will, Letters, Executor, Administrator, Personal Representative

2.

@

(b)

(©

(d)

()

When a person dies with a will, the person is said to have died
“testate.” When a person dies without awill, the person has died
“intestate.”

When a person has died, a search should be made to see if that per-
son (the decedent) left awill. If thereisawill, the clerk of superior
court, upon application, [Application For Probate And Letters, AOC-
E-201] issues “letters’ to the person who qualifies as executor of
the will. “Letters Testamentary” [Letters, AOC-E-403] are the offi-
cial written authorization for a person to carry out the responsibili-
ties of executor of awill.

A search should aso be made to determine if the decedent had a

safe deposit box, since the will and other valuable papers or items
may be in the safe deposit box. If awill is discovered in the safe

deposit box it must be filed with the clerk of superior court.
[GS.28A-15-13(d)].

If the decedent diesintestate, that iswithout leaving awill, “letters”
areissued by the clerk of superior court, upon application, [Applica-
tion For Letters Of Administration, AOC-E-202] to the person who
qualifiesasadministrator of theestate. “Lettersof Administration”
[AOC-E-403] are the official written authorization for a person to
carry out the responsibilities of administrator of an estate.
[GS. 28A-4-1(b)].

The term “personal representative” is used to refer to either an ex-
ecutor or an administrator.

Qualification As Personal Representative

(@)

Application to Qualify [Application For Probate And Letters, AOC-
E-201, or Application For Letters Of Administration, AOC-E-202]

A person who seeks to qualify as a personal representative must
apply to the clerk of superior court on aform provided by theclerk’s
office. Theform callsfor apreliminary inventory of all assets of the
decedent as of the date of death. Therefore, the applicant will
need to have ageneral knowledge of the decedent’sreal estate, bank
accounts, stocks, bonds, motor vehicles, and other persona prop-
erty, and an estimated value of these assets, to complete the
application. The instructions for that form assist you in complet-
ing the form. [G.S. 28A-6-1(d)].

(b) Qualified Persons

If the decedent did not name an executor in the will or diesintestate
(without awill), the clerk of superior court will grant letters of
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administration to a person(s) who applies and is qualified to serve, in
the following order:

(1) Thesurviving spouse of the decedent;

(2) Anyonewho isto receive property asindicated by the will of the
decedent;

(3) Anyonewho is entitled to receive property of the decedent by law
in the absence of awill;

(4) Any next of kin;

(5) Any creditor to whom the decedent became obligated prior to
death;

(6) Any person of good character residing in the county who applies
with the clerk of superior court.

(7) Any other person of good character not disqualified by law.
(c) Disgualified persons
No person may serve as a personal representative who:

(1) Isunder 18 years of age;

(2) Has been adjudged incompetent by the court and remains under
such disability;
(3) Isaconvicted felon whose citizenship has not been restored,;

(4) Isanonresident of this state who has not appointed a resident of
the state to accept service of processin all actions or proceedings
with respect to the estate;

(5) Isacorporation not authorized to act as a personal representative
in this state;

(6) Repealed by Session Laws 1999-133, s.1, effective January 1, 2000;

(7) Has committed acts which by law constitute aforfeiture of the
right to serve;

(8) Isilliterate;

(9) Isaperson whom the clerk of superior court finds otherwise
unsuitable;

(10 Was previously designated as executor of the estate but has

renounced that office or otherwise chose not to carry out the
duties of the personal representative. [G.S. 28A- 4-2].

(d) Oath/Affirmation [Oath, AOC-E-400]

A person qualifying as personal representative must take an oath or
make an affirmation to carry out the duties faithfully and honestly.
[GS. 28A-7-1].



(e) Bond [Bond, AOC-E-401].

Generally, an executor of awill who isaNorth Carolinaresident is
not required to furnish a bond before being authorized to act as ex-
ecutor, unless the will expressly requires that bond be
furnished. However, there are exceptions, and the clerk of supe-
descretion torequirea bond. An toreguireabond. Anadminis-
trator of an estate is required to furnish a bond unless al the heirs
are 18 years of age or older, of sound mind and have filed written
waivers [Waiver Of Personal Representative’'s Bond, AOC-E-404]
of the bond requirement. However, no bond isrequired of an admin-
istrator, if the administrator isthe sole heir. I the sole purpose of
the appointment is to bring awrongful death lawsuit, abond is not
required until wrongful death funds are received. [G.S. 28A-8-1].

3. Authority of Personal Representative—A personal representativeis
authorized to collect assets, pay claims, and make all disbursements nec-
essary to settle an estate and to distribute the assets in an orderly, accurate
and timely manner. Before the personal representative can sell any real
property of the decedent’s estate to generate cash with which to pay debts
of the estate, the personal representative must petition the clerk of superior
court for permission to sell such real estate. However, the clerk’s ap-
proval is not needed if the will expressly directs the executor to sell the
real property. [GS. 28A-13-3, GS. 28A-15-1, GS. 28A-17-1].

4. Notice To Creditors [Affidavit Of Notice To Creditors, AOC-E-307] —
After letters are issued, a personal representative must advertise for
creditor’s claims against the estate in a newspaper “qualified to publish
legal advertisements’ which is published in the county wherethe estateis
being administered. If there is no newspaper printed in the county then:
(2) the notice must be published in a newspaper of general circulation in
the county and posted at the courthouse or (2) a copy of the notice must
also be posted at the courthouse and in four (4) other public placesin the
county. The advertisement must be published once aweek for four con-
secutive weeks, and should state that claims must be filed by a date cer-
tain, which is at least three months from the date of first publication or the
posting of thenotice.  Within seventy-five (75) days after the granting of
letters, and prior to filing proof of publication with the clerk of superior
court’s office, the personal representative must also personally deliver or
send by first class mail anotice about how, when, and whereto file claims
against the estateto all creditorswho are actually known, or can be discov-
ered upon reasonable investigation. However, no notice need be deliv-
ered or mailed with respect to any claim that the personal representative
aready recognizesasvalid and hasor will pay theclaim.  Following pub-
lication, a copy of the notice, an affidavit from the newspaper attesting to
publication, and as applicable, an affidavit from the personal representa-
tive attesting that he or she has mailed or personally delivered the notice,
must be filed with the clerk of superior court.

[GS. 28A-14-1, GS. 28A-14-2].



5. Filing An Inventory [Inventory For Decedent’s Estate, AOC-E-505] —
Within three (3) months from the date of qualification, the personal rep-
resentative must file with the clerk of superior court’s office an accurate
inventory of the estate, giving descriptions and values of al real and
personal property of the decedent as of the date of death. The personal
representative should obtain copies of signature cards and deposit con-
tracts associated with any joint accounts from the depository financial
institution and submit them with the inventory. Property discovered later
must be reported on asupplemental inventory. [G.S. 28A-20-1, G.S. 28A-
20-3]. Income of the estate, property acquired by the estate after the
decedent’s death, or asset conversions (e.g. sale of real estate or stock,
foreclosure of deed of trust, etc.) must be reported on the next account-
ing. [GS. 28A-21-1].

6. Year’'sAllowance[Application And Assignment Year's Allowance, AOC-
E-100] —An application for ayear’s alowance for the surviving spouse
and/or dependent child(ren) may befiled with the clerk at any timewithin
one year of the decedent’s death. The clerk or magistrate will hold a
hearing on the application. The allowancewill be entered on the appli-
cationform by theclerk or magistrate. Theallowancewill befrom cash
or personal property or a combination of both, but does not include real
estate. The allowance should be paid as a priority claim before any
other claims against the estate are paid.  The amount of allowance is
$10,000 for a surviving spouse, and $2,000 for each surviving child of
the decedent under eighteen (18) years of age or as otherwise qualified
by statute. [G.S. 30-15, GS. 30-17].

7. Real Property — Rents, Expenses — Unless real property is willed
directly to the estate, title to the land vests in the heirs, and passes
outside the administered estate.  Accordingly, rents from those prop-
erties are not income to the estate, and estate funds may not be used to
pay real estate expenses, such as mortgages, taxes, insurance or utili-
ties.

If real property not willed to the estate is needed to pay claims, it can
be brought into the estate by filing a specia proceeding before the
Clerk. [GS. 28A-17-2]

8. Claims—All claims against the decedent’s estate, which arose before
the death of the decedent, must be presented to the personal represen-
tative by the date specified in the notice to creditors, or forever be
barred. [G.S. 28A-19-3].

(a) Insufficient Funds To Pay All Claims

In order to determine if there will be sufficient funds with which
to pay claims, the personal representative should not pay any claims
until after the time for filing claims has expired.
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If the estate is not sufficient to pay all of the creditorsin every class,
the personal representative should pay in full those classes of creditors
for which there is sufficient money, starting with those at the top of the
priority list aslistedin paragraph 8(b). Thenthe personal representa-
tive should distribute the remaining money proportionally among each
creditor of the next highest class. [G.S. 28A-19-6].

(b) Order Of Priority Of Claims

After payment of the costs and expenses of administration, including
the year’s allowance, the personal representative must pay claims
against the estate in the following order: [G.S. 28A-19-6].

(1) Claims which by law have a specific lien on property up to the
amount of the value of such property (for example, car loans).

(2) Funeral expenses up to the statutory preference limit of
$2,500. Thislimit doesnot includeacemetery lot or gravestone.
(The balance of funeral expenses, if any, has no preference and
should be paid as al other claimsin #7 below.)

(3) All dues, taxes and other claims with preference under federal
law.

(4) All dues, taxes and other claimswith preference under the laws of
the State of North Carolina or under the laws of local govern-
mentsin North Carolina

(5) Judgments of any court of competent jurisdiction within the state,
docketed and in force, to the extent to which the judgments were
liens on the property of the decedent at the time of death, and
Medicaid claimsfiled under GS. 108A-70.5.

(6) Wages due any employee of the decedent for aperiod of not more
than twelve (12) months immediately preceding the death of the
decedent; the cost of any medical services received during the
twelve (12) months preceding the death of the decedent; and the
cost of necessary drugs and all other medical supplies incurred
during the last illness of the decedent (not to exceed 12 months).

(7) All other claims (for example, credit card debt).

9. Filing Individual And Estate Tax Returns— Income tax returns for the
decedent must befiled. Effective January 1, 1999, the State of North Caro-
linano longer collectsinheritance tax on distributionsto heirs of decedents
dying on or after that date. An estate tax, instead, isimposed on certain
estates. [GS. 105-32.2].



10.

11

12.

If the estate is of sufficient value under federal tax law, the personal
representative must fileafederal estatetax return within nine (9) months
after the date of death, regardless of thetime of qualification. In addi-
tion, state estate taxesmay be due and state and federal fiduciary income
tax returnsmay alsoberequired. Following qualification, the personal
representative should promptly contact state and federal tax officesor a
tax professional to determine what tax information should be filed with
those offices. Relevant tax forms used in settlement of the estate may
be obtained from the North Carolina Department of Revenue at (919)
733-3311. [GS. 105-23]. If estate tax returns are filed, the personal
representative should obtain closing letters from the taxing authorities
and file copies with the clerk.

If no federal or state taxes are due, the personal representative must
provide the clerk of court with a certification that estate or inheritance
taxes are not due] Estate Tax Certification(For Decedents Dying On Or
After 1/1/99, AOC-E-212 or Inheritance Estate Tax Certification (For
Decedents Dying Prior to 1/1/99, AOC E-207] or acertificate furnished
by the North Carolina Secretary of Revenue, stating the estate tax liabil -
ity has been satisfied in full.

Commissions — The personal representative may receive a
commission for handling the estate.  If the will does not establish the
amount or method of compensation, or if there is no will, the clerk of
superior court may, in his discretion, allow a commission of up to five
percent (5%) of the estate receipts and disbursements.  The clerk will
consider the time, responsibility, trouble and skill involved in the man-
agement of the estate. Commissions to personal representatives are
accounted for as costs and expenses of administration. The personal
representative should petition the clerk for approval of a commission
before making distribution. [G.S. 28A-23-3].

Attorney’s Fees— The personal representative may choose to hire

an attorney to represent theestate.  However, thefunds of the estate may
not be used to pay the attorney’ sfeesunlessthe clerk findsthat thefeeis
reasonable.  Unlesstheattorney’s servicesare beyond the normal scope
of estate administration, the attorney’s fees allowed may reduce the
amount of the personal representative’'scommission.  Not all attorney’s
fees may be approved by the clerk and if not allowed, the personal rep-
resentative will be personally responsible for the attorney’s fees.

Distribution Of Assets— After paying the costs of administration,
taxes and other valid claims against the estate, the personal representa-
tive must distribute the remaining assets of the estatein accordance with
the will, or, if none, in accordance with the Intestate Succession Act,
(Chapter 29 of the General Statues).



If general bequests of money (those not payable out of a specified fund)
set forth in the will, yet there is not enough cash within the administered
estate to pay all such bequests, the personal representative should prorate
the amount available among all similarly situated recipients of general
bequests [G.S. 28A-15-5]. The personal representative should obtain
receipts from al distributees. [G.S. 28A-22-1].

Accounting:

(a) Inventory
See page 4, paragraph 5.
(b) Final Accounting

The personal representative may file afinal accounting after the date
specified in the notice to creditorsif all claims have been paid or oth-
erwise satisfied. [G.S. 28A-21-2(b)]. The personal representative
must fileafinal accounting within one year of the date on which he or
she qualified to serve unlessthe clerk of superior court has granted an
extension of time for good cause. [G.S. 28A-21-2(a)]. If an exten-
sion has been granted, an annual accounting must be filed within one
year of the date of qualification.

(c) Annual Accounting

The personal representative must file annual accounting no later than
one year from the date on which he or she qualified to serve.  If the
estateis not finalized within one year, then an annual accounting must
be filed every year thereafter until the final accounting isfiled. [GS.
28A-21-1].

(d) Proof

All accountings must be accompanied by cancelled checks or other
proof satisfactory to the clerk for all disbursements and distributions,
and for all balances held or invested. (Example, bank statements
showing balance held.) [GS. 28A-21-1].

(e) Contents Of Accountings

Accountings filed with the clerk of superior court must be signed
under oath and contain:

(1) The period which the account covers and whether it isan
annual accounting or final accounting;

(2) The amount and value of the property of the estate according
totheinventory and appraisal, or according to the previous account-
ing; the manner and nature of any investments; the amount of in-
come and additional property received during the accounting pe-
riod; and all gains or losses from the sale of any property or other-
wise;

(3) All payments, charges, losses, and distributions;



(4) The property on hand constituting the balance of the estate, if any;

(5) Any other facts and information determined by the clerk to be
necessary to an understanding of the account. [G.S. 28A-21-3, GS.
8A-21-1].

(f) Accounting for Wrongful Death Proceeds

After the completion of awrongful death lawsuit, the personal represen-
tative must be bonded before receiving the wrongful death proceeds and
must file a separate accounting concerning the wrongful death
proceeds. Under G.S. 28A-18-2, the proceeds may only be used to pay
certain designated expenses, and the balance may only be distributed to
heirs of the decedent under the Intestate Succession Act (Chapter 29 of
the General Statutes), regardless of whether or not thereisawill. The
authorized expenses are;

* Reasonable and necessary expenses of bringing the suit, and
attorney fees

* Buria expenses of the deceased

» Medicare reimbursement [Cox v. Shalala, 112 F. 3rd 151
(4th Cir., 1997)]

* Reasonable hospital and medical expenses (not exceeding $4,500)
incurred as aresult of the injury resulting in death. (Note: The
amount applied to hospital and medical expenses may not exceed
50% of the total recovery, less attorney fees). (Note: Thisamount is
separate and in addition to any Medicaid reimbursement.)

14. Discharge Of The Personal Representative —When the clerk of
superior court approves the final account, the clerk will enter an order dis-
charging the personal representative from further liability in the estate.
[GS. 28A-23-1].

15 Removal, Contempt, Jail — If the personal representative fails to
account as required, or if he or she renders an unsatisfactory account, the
Clerk of Superior Court may issue an order for the personal representative to
appear and show cause as to why he or she failed to file an inventory or
account. If, within 20 days after service of such an order, he or she does not
make the required filing, the clerk may have the sheriff serve the personal
representative with an order of contempt and commitment, and the sheriff
will place the personal representative in the county jail until he or she com-
plieswith the order. The personal representative shall be personally liable
for all costs associated with such proceedings. The clerk may also remove
the personal representative and appoint someone elseto complete the admin-
istration of the estate. [G. S. 28A-21-4, G S. 28A-9-1].

SMALL ESTATES—COLLECTION BY AFFIDAVIT

The following simplified procedure may be used after thirty (30) days from the
decedent’s death if the value of the decedent’s personal property, lessliens and
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encumbrances, does not exceed ten thousand dollars ($10,000) [NOTE:
$20,000 if the surviving spouse is the collector and the sole heir or devi-
see] (regardless of the value of any real property), and if no application
for appointment of a personal representative is pending or has been
granted. [G.S. 28A-25-1].

1

Affidavit For Collection [Affidavit For Collection Of Personal
Property Of Decedent, AOC-E-203] — An executor, heir, or creditor
of the decedent, or the public administrator of the county, may file an
affidavit with the clerk of superior court on aform provided by the
clerk’soffice, requesting authorization to proceed with collection and
administration of the estate. [G.S. 28A-25-1(a), G.S. 28A-25-1.1(a)]

Distribution Of Assets And Payment Of Claims— Upon filing
the affidavit with the clerk of superior court, the person making the
affidavit is authorized to proceed with collection of the decedent’s
personal property and with distribution of the property in the
following order of priority:

(1) Payment of the year’s allowance of the surviving spouse and
child(ren), if any;

(2) Payment of debts and claims against the estate in the order set out
in paragraph 8(b) of the section of this pamphlet dealing with Regu-
lar Administration Of An Estate;

(3) Distribution of the remainder of the personal property, if any, to
the persons entitled to it by the will, or, if no will exists, to the
persons specified by the Intestate Succession Act (Chapter 29 of
the General Statutes) [G.S. 28A-25-3(a)(1)].

. Closing Affidavit [Affidavit Of Collection, Disbursement And Distribu

tion, AOC-E-204] — After the distribution has been completed, an af-
fidavit must be filed with the clerk of superior court showing collec-
tion, disbursement and distribution of the persona property. This
closing affidavit must be filed within ninety (90) days after the date of
filing of thequalifying affidavit, unlessthe clerk has granted an exten-
sion of time [G.S. 28A-25-3(a)(2)].

SUMMARY ADMINISTRATION

The surviving spouse of adecedent who died with or without awill may
petition the clerk of superior court for an order of summary administra-
tion if the spouse is the sole heir or devisee of the decedent. An order
of summary administration will permit the spouse to proceed with the
collection and distribution of the decedent’s property without the formal -
ity of regular administration. By obtaining the order, the surviving spouse
assumes all liabilities of the decedent to the extent of the value of the
property received. |If a sale of real estate by the surviving spouse is
forseeably necessary or desirable, aformal administration with noticeto
creditors is probably necessary. [Article 28 of Chapter 28A of the Gen-
era Statutes.]
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Name Of Decedent

Social Security Number

File No.

Date Of Death

Name Of Executor-Administrator

Date Qualified

Name Of Attorney

Telephone No.

Bond

$

Name Of Surety (Bonding Company, etc.)

Date Inventory Due

Date Inventory Filed

Date Of Annual Account(s)

Date Final Account Due

Date Final Account Filed

[ Will probated
[ Lock box searched
[ Estate bank account opened

[ Bank No.

[ Signature cards on bank accounts of
decedent delivered to clerk

[ Application for spouse’s and
child(ren)’s allowance(s) filed

[ Motor vehicle titles transferred

[ Stock certificates and other titles
transferred

[ Insurance, retirement, |.R.A funds,
etc., if payable to the estate, collected

[ Other:

O

Notice to creditors published and
mailed, and affidavits of publication and
mailing filed

Funeral expenses, medical expenses
and other claims paid

Court’s gpproval , if required, obtained
to sell real property to create assets
with which to pay claims

Federal and State Income tax returns
filed for decedent and for the estate

[ Estate tax certification (AOC-E-212 or

O

O

207) filed with the Clerk; or Federal
and State estate tax returns filed,
closing letter received and a copy filed
with the clerk.

Remaining assets distributed to heirs
and receipts obtained

Accounting of wrongful death proceeds
filed

[ Other:




(NOTES AND CHECKLIST)
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